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CK P® — Cewmeiinbnii kogeke Poccniickoit Denepanum oT 29 nekadpst
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InaBa 1
I'PAXJIAHCKOE ITPABO KAK OTPACJIb ITPABA

§ 1. IlousiTHe U MpeAMET rpakKJIaHCKOro npasa

I'paxkmaHCcKMM TIpaBOM IIPUHSITO HA3BIBaTh IO MEHBIICH Mepe YeThIpe
deHoMeHa:

o OTpACyIb IIpaBa;

e COBOKYIHOCTH NCTOUHHMKOB, COACPKAIINX IPakIaHCKO-TIPAaBOBBIC
HOPMBHI,

o OTpACyIb IOPUANICCKOI HAYKH,

* YUEOHYIO TACIUTITNHY.

TepMuH «rpaxkaaHCKOE IIPaBO» TAKKe UCITOIb3YeTCs IUIST 0003HAUYCHUS
OTHOTO U3 3JICMEHTOB IIPABOOTHOIIICHMS — KOHKPETHOTO CYOBbEKTUBHOTO
TpakIaHCKOTO IIpaBa OIpeAeICHHOTO JINIa (TIpaBa COOCTBEHHOCTH, TIpaBa
apeH Ibl, TIpaBa Ha MOJIyYeHUe JeHET 3a TTPOJaHHYIO BeIllb U T.II.).

B nanHOI1 raBe peyb MOWAET O TPAXIAHCKOM ITPaBe B IEPBOM U3 YKa-
3aHHBIX 3HAUYCHUA.

B Teopuu mipaBa oTpaciibio TIpaBa MPU3HAETCS CUCTEMAa OTHOCUTEIIBHO
OIHOPOIHBIX IIPABOBBIX HOPM, PETYIMPYIOIINX ONPeAeICHHBIMA ITpeMaMU
Ha OCHOBE OOIIMX IMIPUHIIAIIOB 1 (hYHKINIT 000CcO0IEHHYIO chepy obIIe-
CTBEHHBIX OTHOIIICHUIA.

Co0TBETCTBEHHO KOMITIICKCHASI XapaKTepUCTHKA OTPACIIN IIpaBa BKITIO-
qyaeT B cebg 0003HaUCHNME TIpeIMeTa PeTyanpoBaHus (IIpeaMeTa OTpacin),
BBISIBIICHIIE MeTOna (CITOCO0O0B) peryaInpoBaHUs (METOIA OTPACIN), aHa-
JIN3 OCHOBHBIX Hauajl (IIPUHIIMIIOB OTPACIIH), YCTAHOBJICHUE BHYTPCHHEH
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§ 1. [ToHsiTve W MpeaMeT rpakaaHCKOTo MpaBa

B3aMMOCBSI3U U T GepeHIINANN BXOIIIINX B OTPACTb IIPABOBBIX HOPM
(cucTeMBI OTpacin), OIpeaeICHUS IPeodIaTalonX 3a1ad, OCHOBHOTO
COIIMAILHOTO Ha3HAYCHUS 3aKPEILISIEMBIX B IIPABOBBIX NCTOYHUKAX ITPABUIT
noBeneHUs ((yHKIIMIT OTpacin).

HMIMeHHO B TaKOM MOPSIIKE ¢ OTIOPOif Ha (hyHIaMEHTAJIbHBIN TpaXkIaH-
CKO-TIPaBOBOI 3aKOHOIATEIbHEBIN akT — I'paxkmaHckmit Kogekc PD, BbI-
paskaloIINit M3BECTHYIO OTPACICBYI0 000CO0JICHHOCTD IPaKIaHCKOTO 3a-
KOHOJATeJIbCTBA, OYJAET OCBEIIAThCS MOHSITUE TPAXKIAHCKOTO TpaBa Kak
OTpAaCIIH TIpaBa.

IIpeaMer rpazKIaHCKOro MpaBa COCTABIISIIOT OOIIeCTBEHHBIC OTHOIIICHMS,
KpYT KOTOpHIX ouepdeH B cT. 2 'K PD myTem ykazaHUs Ha CYIIIECTBO 3TUX
OTHOIICHUI, UX YIACTHUKOB I OCOOCHHOCTH! MX B3aIMHOTO ITPAaBOBOTO I10-
noxernus. Ctatbs 2 'K PD He cTaBUT cBOEH 11e/IbIO aTh MCYEPITHIBATOIIIIA
TepedeHb WIM BCCOXBATHIBAIOIIEE OMpeneicHNe OTHOIICHMH, BXOISIIINX
B IIpeIMeT Tpak1aHCKOIo TpaBa, OHa JIUIIb B OOIIMX YepTaX pacKpbiBaeT
WX TIPUPOIY M ColepKaHNe KaK OTHOIICHUI, CKIIaIbIBAIOIINXCS TI0 TIOBOILY
BO3HUKHOBCHUS 1 OCYIIICCTBIICHUS TTpaBa COOCTBEHHOCTH 1 IPYTHUX BEIITHBIX
TpaB, TIpaB Ha pe3yIbTaThl MHTEIICKTYATbHON AeSITeIbHOCTH U TIPUPAB-
HEHHBIC K HUIM CPEICTBa MHANBUAYAIN3aluN (MHTE/UICKTYaJTbHBIX IIPaB),
BO3HUKHOBCHUS 1 MICTIOJTHEHMS JOTOBOPHBIX M MHBIX 00S13aTCIIBCTB, a TAKKE
IPYTUX UMYIICCTBEHHBIX U IMYHBIX HEMMYIIICCTBEHHBIX OTHOIIICHMI, OCHO-
BaHHBIX Ha PABEHCTBE, aBTOHOMUH BOJIA 1 UMYIIIECTBEHHOM CAMOCTOSTEIIb-
HOCTH y4acTHUKOB. B uncie nocnemnnx ct. 2 'K P® Ha3bBaeT rpakgaH
(bmsmueckme miia, T.¢. rpaxkaaHe Poccuiickoit Denepaniit, THOCTpaHHBIC
rpaXmaHe 1 JIMiIa 0e3 TpaXIaHCTBa), IOpUIANICCKUE JTUIa (B TOM YHCIIe
WHOCTpaHHBIC) U ITyOJUUHBIC 0Opa3oBaHus — Poccuiickag denepamnus,
cyoBeKTH Poccmiickoii Pemepamniit, MyHULIMTIAIBHBIC 00pa3oBaHusl. OueHb
BasXHO, YTO BCE 3TU CYOBEKTHI, HECMOTpPSI Ha UX OOIICCTBEHHYIO 3HAUM-
MOCTb, UX U3BECTHOCTD, chepy M MACIITAOBI MX OCATCIHHOCTH, CPOK UX
(bm3MIeCcKOTO MM IOPUINIECKOTO CYIIECTBOBAHMSI, BCTYIIAIOT B PETYINpPYye-
MBIe TPaXkKIaHCKIM ITPaBOM UMYIIECTBEHHBIC U IMIHEBIC HEUMYIIICCTBCHHBIC
OTHOIIICHMS Ha HavyaJlaXx paBHOTO, aBTOHOMHOT'O, He TIOMIYMHEHHOTO JIPYT
IPYTY, UMYIIECTBEHHO 000CO0ICHHOTO TTOJIOKCHMSI.

Kpome Toro, B11. 2 ¢cT. 2 'K P®D ycTaHOBIIEHO, YTO TpaskIaHCKUM 3aKO-
HOJIATEJIbCTBOM 3alMILAIOTCS HEOTUYKIaeMble MIpaBa U CBOOOIbI YeIOBEKa
W IpyTHe HeMaTepUaJbHBIC Ojiara, eclId MHOE He BBITEKACT M3 CYIIeCTBa
ATUX HeMaTepUAaIbHBIX OJIar.

Otpaxenue B cT. 2 'K P® ToinbKO 001I€0OpUEHTUPYIONIETO MTOAX0Aa
K OMpeiesIeHUIO TIpeaMeTa TpakIaHCKOTo TpaBa U UCIOJIb30BaHUE B HEM
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I'maBa 1. I'paxkmaHckoe TpaBo Kak OTpacyb IpaBa

pazIMyarolIMXCs M0 3HAYEHUIO BbIpaXKEHUI «PeTyIMpOBaHE OTHOILIEHUI»
U «3alllATa IPaB, CBOOOI U APYTUX HEMATePUAIbHBIX OJ1ar» JalOT MOYBY IS
Hay4YHBIX CITOPOB O CTPYKTYype MpeaMeTa rpa’k IJaHCKOTo TMpaBa.

He BbI3bIBa€T COMHEHU BBIBOM, YTO OCHOBHYIO YaCTh PETYJIUPYEMbIX
rpaxkIaHCKHUM MpPaBOM OOIIECTBEHHBIX CBS3€i COCTABIISIIOT UMYIIECTBEH-
Hble OTHOIIEHUSI — OTHOIIEHUS MeXIy (U3NYECKUMU, IOPUINYECKUMU
U MyOJIMYHBIMU JIMLIAMU 1O MOBOAY MPUHAMJIEXKHOCTH, UCITOJb30BaHMS,
MPOU3BOACTBA U OOMEHA UMYILIECTBEHHBIMU OJ1araMu, UMEIOIIUMU TTOTpe-
OUTETbHYIO U MEHOBYIO CTOMMOCTD, T.€. SIBJISIOIIMMMCS TOBAPOM B 9KOHO-
MUYECKOM CMBICTIE .

WmymecTBeHHbIE OTHOIIEHUST UM (PepeHIMPYIOTCS MO pa3IuuyHbIM
ocHoBanusaM. Hemocpencrsento u3 cT. 2 'K P® yecmatpuBaetcs nejieHue
MMYIIECTBEHHbBIX OTHOLLIEHUIA Ha CTATUYECKUE U TMHAMUYECKUE.

CratnyecKue OTHOIIICHMS CKIIAIBIBAIOTCS B CBSI3M C 3aKpeIlJICHUEM
9KOHOMMYECKUX LIEHHOCTEl 3a KOHKPETHBIMU JULIAMU Ha aOCOIIOTHBIX
npaBax. [IpaBo cOOCTBEHHOCTH M APYrue BELIHbIE MpaBa OTPaKaroT Mpu-
HaJJIeXKHOCTb MaTepUaIbHBIX 6J1ar yYaCTHUKAM T'paXkIaHCKO-TPaBOBBIX
oTHoIeHuii. cKITIounTeIbHbIE MpaBa 3aKperuisiioT 3a 9TUMU CYObEeKTaMU
o0JyiagaHre HeMaTepUaIbHbIMU LIEHHOCTSIMUA — UMYILIECTBEHHBIMU MpaBaMu
Ha UCIIO0JIb30BaHUE U pacHopsiKeHHe pe3yjabTaTaMUu UHTEIEKTyalbHOMN
NEeSITeTbHOCTU U CPeNCTBAMM MHAWBUAyaM3auuu. B cratmyeckux (abco-
JIIOTHBIX) OTHOIICHUSX YIIPaBOMOYECHHOE JINIIO (COOCTBEHHUK, HOCUTEIIh
MHOTO BEIIIHOTO TIpaBa, 00IagaTe/Ib NCKITIOYNTEILHOTO TIpaBa) BITPaBe OTHO-
CUTbCS K IPUHAIEKAILEMY €My UMYLLECTBY (BelllaM, IpaBaM) Kak K CBOEMY
M OTCTPaHSTb BCEX MPYTUX JUILI, IJsI KOTOPBIX 3TO UMYIIIECTBO YyXO€, OT
MPOM3BOJbHOTIO BMEIIATEJILCTBA B €TI0 Jej1a 110 IMTOBOLY 3TOT0 UMYIIECTBA.

JIuHamMuyeckre OTHOLIEHUSI TIPEACTABISIOT COO0M 00111eCTBEHHBIE CBSI3U
M0 Mepexoay MaTepUabHbIX U HEMaTepUalbHbIX S KOHOMUYECKUX LIEHHO-
CTei OT OMHUX JINIL K ApyTuM. Oco00it YepTOil STUX OTHOIICHUI SIBIISICT-
C$1 X B3aMMOOLICHOUHBIM XapaKTep: UX paBHbIE, HE MOAYMHEHHBIE IPYT
JIPpyTy, aBTOHOMHBIE MO CBOEW BOJIE Y UMYILIECTBEHHO CaMOCTOSITE/IbHbIE
YYaCTHUKHU CaMU PELIAIOT BOMPOC 00 SKOHOMUYECKOM 11e71€CO00pa3HOCTU
BCTYIUIEHUSI B OTHOLLIEHUS 110 Tlepeaadye MpruHamiexaero iM UMyIIecTBa

' Ty6oKHe MCCIenoBaHMs PEryIMPYEMbIX IPaXIAHCKIUM IIPABOM MMYLLECTBEHHBIX OT-
HOIICHUIA, B TOM YHUCJIe aHAJIN3 UX COOTHOIIICHUSI C TIOHSITUEM HETIOBIACTHBIX ITPaBY U BOJIE
JIofieit TTPOU3BONICTBEHHBIX OTHOIIEHUI, cM. B paboTtax: Arekxcees C.C. [1peaMeT cOBETCKO-
TO COIMATMCTUYECKOTO TPAXKIAHCKOTO TpaBa: YueHble Tpyabl CBEpIITOBCKOTO IOPU/I. MH-TA.
T. 1. CeepmnoBck, 1959; bpamycs C.H. IlpenMeT 1 cucTeMa COBETCKOTO TPaXkIaHCKOTO Tpa-
Ba. M.: T'octopusnar, 1963.
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§ 1. [ToHsiTve W MpeaMeT rpakaaHCKOTo MpaBa

Ha OIpeAelIeHHBIX YCIOBUSX. [1omaBIIsonIyro 9acTh IMHAMUYECKIX OTHO-
IIIEHMT 00pa3yIoT BO3Me3IHbIe (TOBApHO-ICHEXKHBIC) OTHOIICHHUS: 10 KyTLIe-
nponaxe, apeHae, moapsamy 1 ap. Bo3aMe3mHOCTh rpaXkmaHCKO-IIPaBOBBIX
MMYIIECTBEHHBIX CBsI3¢it mpe3tomupyetcs (11. 3 ¢T. 423 'K P®). B caygasx,
YKa3aHHBIX B 3aKOHE WM JIOTOBOPE, UMYIIIECTBO MOXKET IIEPEUTH K IPYTOMY
JIVITY TIOCPEACTBOM 0€3BO3ME3HOr0 OTHOIIICHUS: B pe3yJbTaTe JapeHUs,
ccynpl. HekoTopble BUIBI IMHAMUYCCKUX MMYIIECTBEHHBIX OTHOIICHMH
10 YCMOTPEHMIO YIACTHUKOB MOTYT OBITh KaK BO3ME3THBIMU, TaK 1 Oe3B0O3-
ME3THBIMY (HaIIpUMepP, OTHOIICHUS 110 IIOPYYCHUIO, XpaHCHMIO, 3aliMy).

Cratbsa 2 'K PO nompasmenseT IMYIIeCTBEHHBIC OTHOIICHMS TITHA -
MUKH IT0 OCHOBAHUIO UX BO3HMKHOBEHUS Ha MOTOBOPHBIC (ITOPOKIACcMBIC
COTJIallIeHNEM YJYACTHUKOB TPaKIaHCKOTO 000pOTa) U MHBIE 00513aTeIbCTBA
(BO3HMKAIOIINE, HATIPUMED, BCICACTBUEC MPUINHEHUS BpeIa, HEOCHOBA-
TEJTLHOTO OOOTAIICHMS).

Bropas yacTh mpeaMeTa rpaxkaIaHCKOTo TIpaBa IIpeIcTaBlicHa HEeHMYIIe-
CTBEHHBIMH OTHOIIEHUSIMH, T.€. TUIIICHHBIMU SKOHOMUYECKOTO COACPKAHUS
OOIIIeCTBEHHBIMU CBSI3SIMU, CKJIAIBIBAIOIINMUCS 110 TIOBOIY HE MMEIOIINX
MMYIIECTBEHHON MPUPOILI 00heKTOB. IMEHHO ¢ COCTaBOM 3THX OTHOIIIC-
HUIA CBsI3aHAa OOJIBIIIAst YaCTh HAYIHBIX TUCKYCCHUA.

BeccopHo cyIiecTBoBaHME B IIpeaIMeTe TpakIaHCKOTO IIpaBa HeTlo-
CPEICTBEHHO MOMMEHOBAHHEIX B CT. 2 'K P® IHYHBIX HeMMYImIeCTBEH-
HBIX OTHOIIEHHIi, BOSHUKAIOIINX B CBSI3U C CO3NaHNEM MHTEJUICKTYaIbHOM
COOCTBEHHOCTHU — OXPaHSIEMBbIX 3aKOHOM Pe3yJIbTaTOB MHTEJUICKTYaIbHOM
IesITeIbHOCTH (TIPOU3BENeHUI, TIporpaMM ist DBM, n3obpereHuii, ce-
JIEKIIMOHHBIX TOCTIDKeHUM 1 1p.) (cT. 1225 'K PD). B paMkax ykazaHHBIX
OTHOIICHUI peaan3yloTcs MpUHAIICKAIINE aBTOPY MHTEIICKTYaTbHOTO
npoayKTa (TpaxIaHWH, TBOPYECKUM TPYIOM KOTOPOTO OH CO3MIaH) IIPaBo
aBTOPCTBA, IPAaBO Ha MM 1 UHBIC IMYHBIC (2 3HAYUT, HEOOOPOTOCTIOCO0-
HBIC) HeUMYyIIecTBeHHBIe paBa (1. 1, 2 cT. 1228 'K P®). [TockombKy Ti4-
HbIC HEMMYIIIECTBEHHBIC MHTEJUICKTYaIbHBIC OTHOIIICHUS TIPEIOIIPEICIISIOT
BO3HUKHOBEHIE MMYIIICCTBEHHBIX OTHOIICHU B 3TOI chepe 1o IMOBOLY
NCKITIOYNUTEBHBIX (MMYIIECTBEHHBIX) TIpaB Ha Pe3yabTaThl MHTEIUICKTY-
aJIbHOM IEeSITeTbHOCTH, TO B IOPUANICCKON JTUTEpaType UX TPATUIIMOHHO
0003HaYaOT KaK CBI3aHHBIC C MMYIIIECTBEHHBIMM.

JAMCKyCCMOHHO OTHECEHHE K MPEeIMETy TPaxkIaHCKOTO IIpaBa He CBS-
3aHHBIX C UMYIICCTBCHHBIMU JIMIHBIX HEUMYIIICCTBEHHBIX OTHOIICHUH TT0
TIOBOIY HEOTUYKIAeMBbIX IIPaB U CBOOOI YeIOBeKa U IPYTUX HEMATePUATThb-
HBIX 0J1aT, 0TMeUeHHEBIX B CT. 150 'K P® (kxu3Hb 1 3M0pOBbE, TOCTOMHCTBO
JIMYHOCTH, IMIHAST HEIIPUKOCHOBEHHOCTD, YECTh M JOOPOE MMSI, IeI0BasT
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I'maBa 1. I'paxkmaHckoe TpaBo Kak OTpacyb IpaBa

peryTanus, HeIPUKOCHOBEHHOCTh YACTHOM XXM3HU, JTUIHASI ¥ CeMeiTHast
TalHBI 1 ap.). [TouBy mig comHeHmit qaet yKasaHwue 11. 2 cT. 2 K P® o oM,
YTO 3TU OTHOIICHUS 3aIIUIIAIOTCS TPaKIaHCKIM 3aKOHOIATETECTBOM, B TO
BpeMsI KaK IIPUMEHHUTEIFHO K MMYIIECTBEHHBIM W JIMIYHBIM HEUMYIIECT-
BEHHBIM OTHOIIICHUSIM TOBOPHUTCSI 00 MX peryIMpOBaHUN. J1eiCTBUTEIHHO,
peaym3ans TaHHBIX IIpaB U cBoOO, 3aKperuieHHbIX Korcturymmeit PO,
T.e. UMEIOIINX HE CYTy00 TpakIaHCKO-TIPaBOBOI, a BCEOOIINIT M B OCHOB-
HOM €CTeCTBEHHBIN XapaKTep, OCYIIECTBIISICTCS MPEeNMYIIEeCTBEHHO (haK-
TUYECKU, HE TPeOys YCTAHOBJIEHUS CIIEIIUATbHBIX IPAXXIAHCKO-TTPABOBBIX
MIPaBWII TTOBEICHUS TTOMUMO TTPOBO3ITIAIICHUSI THUX IIpaB M CBOOOI 1 00Oec-
TIeYeHUS 3alIUTHI Ha CIIydail HeIpaBOMEPHOTO IOCSITaTeIbCTBA.

OnHaKo BpSI U €CTh IPUHLIMITHATBbHAS Pa3HUIIA MEXIY ITPAaBOBBIM
BO3IEICTBEM Ha OOIIIECTBEHHBIC OTHOIICHUS B X OOBITHOM 1 HAPYIIICH-
HOM COCTOSTHMH U TIPABOBBIM BO3MIEHCTBUEM Ha OOIIECTBCHHBIC OTHOIIICHUST
TOJIBKO B CBSI3M C HapyIIeHUEM IIpaB MX YYaCTHUKOB, MO0 3allUTa — 3TO
HeoTheMJIeMast CTOPOHA perynupoBaHus. [IprmHIMasT OTHOIIIEHMS IO, CBOIO
3aIIUTY, TIPaBO TEM CAMBIM OITpEIEISCT HEIOITyCTUMOE TTIOBEICHIE, T.€. OCY-
IIECTBIISICT «<HETATUBHOE» PETYIMPOBAHME.

CrenmyeT OTMETUTh TaKKe, YTO B psiIe ClTydaeB HE CBSI3aHHBIC C UMY-
IIeCTBeHHBIMU JIMIHBIC HCUMYIIICCTBEHHBIC OTHOIICHUSI MOXHO M HY>KHO
TOABEpraTh He TOJIBKO OXPAaHUTEILHOM perIaMeHTaIlN, HO M «ITO3UTHB-
HOMY» PEeryanpoOBaHUIO, KaK 3TO, K IIPUMEPY, CACIaHO 3aKOHOIATEIIeM
MIPUMEHUTEIHHO K OTIPEACIICHIIO TTOPSIIKA TIPAaBOMEPHOTO MCTIOb30BAHMS
n3o0paxenus rpaxnannHa (ct. 152.1 T'K PO).

Kpowme Toro, ecim paccMaTpuBaTh 00JIagaHNe TUIHBIMUA HeMaTePUaThb-
HBIMHU OJIaTaMU KaK BBIPAXXEHUE OOIIECTBEHHOTO aBTOHOMHOTO COCTOSI -
HUS JINIIA TTOMOOHO TOMY, KaK IIpUHAIJICXKAIIINE CYOBEKTY SKOHOMUUICCKIE
IEHHOCTH BBIPAXKalOT €ro MMYIIECTBEHHYIO 000CO0JIEHHOCTh U CAaMOCTO-
SITeJTbHOCTD, TO CICAYET IMPU3HATh, UYTO TOJIBKO HAIMINE O0CUX 3TUX CO-
CTaBIISIIONINX CITOCOOHO C(DOPMHUPOBATH CTATYC MOJTHOIICHHOTO YYaCTHUKA
TpaxkIaHCKOTO 000poTa. DTa 00IIas IMpeTHa3HAYeHHOCTh MMYIIIECTBEHHBIX
¥ HEMMYIIIECTBEHHBIX TIPaB, 00pa3yIOIINX SKOHOMWYCCKUNA 1 COITMATbHBIIN
cTaTyc CyOBeKTa, TOATBEPKAACTCS IIPUTOTHOCTRIO TSI MX BOCCTAHOBJICHUS
TPakIaHCKO-TIPAaBOBBIX CITOCO00B 3ammuThI (CT. 12 'K PD).

ITockonbky B cT. 2 'K PD yrroMmHaIOTCS TOJIBKO JIMYHBIE HEMMYIIIECT-
BEHHBIC OTHOIICHMS, TO HCOUEBUIHO, MOXKHO JIM HApSITy C HUMHU BEIIEIISITH
B IIpeIMETe TPaKIaHCKOTO TTpaBa HeJIMYHbIe HeMMYIIeCTBEHHbIE OTHOIICHHS,
T.¢. OOIIECTBEHHBIC CBSA3M, TAKKE He MMEIOIINE UMYIIECTBEHHOTO XapaK-
Tepa U He 3aBUCSIINEC OT ICHCTBUS 3aKOHA CTOMMOCTH, HO B TO K€ BPEeMSI
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§ 1. [ToHsiTve W MpeaMeT rpakaaHCKOTo MpaBa

B OTJIMYME OT JIMUHBIX HE 00JIafalolIe HEPa3pbIBHOM CBSA3bIO C TMYHOCTHIO
MX y4aCTHUKOB. Takoro poja OTHOILLIEHYS B IIPEAMETE IPaK1aHCKOTO MpaBa
onuTn BEITBIICHBI O.A. KpacaBUnMKOBBIM U Ha3BaHBI UM OpTaHM3aIlIMOHHBI-
mu. K ux ynciy oH OTHOCWII MOCTPOEHHBIE HA Havajlax paBeHCTBA U KOOP-
JTUHALUU MEXIY CyObeKTaMU TpakJaHCKOro 060poTa MpearnoCchlIOUHbIE,
JEJETUPYIONINE, KOHTPOJIbHBIE M MH(OPMALIMOHHEIE OTHOLIEHUST' . OCHOB-
HBIM apTyMEHTOM 1Sl KPUTUKM UIIEU BbIIEJEeHUS] OpraHU3allMOHHBIM CBSI-
35M OTIEJIBHOTO MECTa B MPeIMETe IPakIaHCKOTO TpaBa ObLIO0 MPU3HAHKE
OPraHM3ALMOHHBIX OTHOIIEHWH JIUIIb CTOPOHOW WJIM HA4aJIbHOU CTaauei
CTAHOBJICHUSI UMYLIIECTBEHHbBIX OTHOIIIEHU I, 0003HAYEHUE UX TIOTYMHEH-
HOM, 00CITy>KMBalolllel UMYIIEeCTBEHHbIE OTHOLIEHUS poJiv. B HacTos111ee
BpeMSI CYILIECTBOBAHME 3TOTO JIEMEHTA B CTPYKTYpPE rpaXk1aHCKOTO MpaBa
MpU3HaeTcss MHOTUMU aBTopamu. [Ipoucieninii B Halen cTpaHe nepexo/
K PBIHOYHOM 9KOHOMMKE, O0YCJIOBUBIINI OTKAa3 OT MyOJUYHbBIX IMJIaHO-
BO-aAMUWHUCTPATUBHBIX PbIUArOB YIIPABJIEHUS XO35IMCTBEHHOM KU3HbBIO
00I111eCTBa, CYIIECTBEHHO MOBBICUJ POJIb OCHOBAHHBIX HA KOOPAWHALIUU
OpraHu3allMOHHBIX OTHOIIEHUI, 00ECIIeUYUBIINX IeHCTBUE PHIHOYHBIX
MeXaHU3MOB ITPOU3BONICTBA, OOMeHa 1 noTpebaeHus. [IpenHazHaYeHHOCTh
OpraHM3allMOHHBIX CBSI3€ B KOHEYHOM cUeTe 0OCITyKMBATh UMYILIECTBEH-
HbI€ OTHOLLIEHUST HBIHE HE MOXET pacCMaTpMBAThCsI KaK MPETISITCTBUE [T
MPU3HAHUS UX CAMOCTOSITEJIbHOIO XapaKTepa U 3HaUeHUsI.

CienyeT MOHUMATh, YTO OIIpeIeIcHIE IIPeaMeTa TpaXkIaHCKOTO IIpaBa
He MOXeT 0a3MpoBaThCs UCKITIOUNTEIbHO Ha aHanu3e cT. 2 'K PD, Ha-
MpaBJeHHOCTb Ha PETYJIMPOBAHKUE OPraHU3ALMOHHBIX OTHOIIEHU T MOXXHO
yBUIEeTh B HOpMax apyrux ctateit [ K P u mHBIX rpakaIaHCKO-TIPABOBBIX
HOPMAaTUBHBIX aKTOB. bosee Toro, xotd ct. 2 'K P® He ucnonb3yeT TepMuH
«OpraHU3allMOHHbIE» WU «HEJIMYHbIE HEUMYILECTBEHHbIE» OTHOIIEHUS,
UX HaJIMYKE B MpeIMeTe TPaXIaHCKOTO MpaBa 0OHAPYKUBAETCS B CBSI3U
C yKazaHHWeM Ha orpeie/ieHUe TpaXXIaHCKUM 3aKOHOAATEILCTBOM ITPAaBOBOTO
MOJIOXKEHMST YYACTHUKOB Ipaxk1aHCKOTO 000poTa, OCHOBAaHUI BO3HUKHO-
BEHWUSI U TIOPSIIKA OCYIIECTBICHUSI TPAXKIAHCKUX TIPaB. DTUM TTPU3HAETCS,
4TO B MpEeAMET TpakJaHCKOro IpaBa BIIOJHE OOOCHOBAHHO BKJIIOUAIOTCS
00IIIeCTBeHHBIC OTHOIIICHNS, JIeXKAaIllie B OCHOBE YCTAHOBJICHMS 1 (hOPMU-
poBaHUs 00beMa MPABO- 1 1eeCOCOOHOCTH rpaXiaH, MpaBOCyObEKTHOCTH
opraHuM3aluii U myoJUYHBIX 00pa3oBaHWii, a paBHO OpraHU3allMOHHbIE
COLMAJIbHBIE CBS3U 110 MOBOAY YUPEXKACHUS, peOpraHU3aliuy U JUKBUIALIUI

' Kpacasuuios O.A. TpaxIaHCKHe OPraHM3aLMOHHO-IPABOBbIC OTHOLIEHMS // CoBeT-
CKOE TocyaapcTBo u mpaBo. 1966. Ne 10. C. 50—57.
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I'maBa 1. I'paxkmaHckoe TpaBo Kak OTpacyb IpaBa

IOPUANYCCKUX JINII; PETUCTPALINU TIpaB Ha OTICIbHBIC BUIBI NMMYIIIECTBA
W CIEJIOK ¢ HAM; YCTAHOBJICHHUS B OyIyIIeM UMYIIECTBCHHBIX OTHOIIICHUIA;
CcOoOMIOIeHUS I0PUINICCKIUX MIpoLeayp (ITOCIeI0BaTeIbHOTO COBEPIICHUS
OIIpeeICHHBIX NIeHCTBHUI, 0€3 KOTOPBIX HEBO3MOXHO TOCTUKCHHE OTIpe-
NIeJICHHOTO MIPaBOBOTO PE3yIbTaTa).

B 1ensx 0603HaYeHUS BXOOSIINX B MPEAMET TPaXIaHCKOTO IIpaBa
OOIIIEeCTBEHHBIX OTHOIIICHHI ITOMMMO MCITOJIB30BAHUS KPUTCPUSI CBSI3aH-
HOCTHU MX COAECPXKAHMSI ¢ UMYIIIECTBOM 1 JUYHOCTBIO YIACTHUKOB B CT. 2
I'K PO npumeHsieTcsI ele OnuH IMpreM KOHCTATaIlnH IPpaskIaHCKO-IIPaBO-
BOM TIPUPOIBI COMMANTBHBIX CBSI3eil — MPSIMOE YKa3aHWe Ha PeryJIMpOBaHTe
rpaXkXIaHCKHUM IIpaBOM 000COOJIEHHBIX O cdepe M Ha3HAYCHUIO TPYIIIT
00I1IECTBEHHbIX OTHOILIEHU — KOPNOPATUBHBIX 1 NMpeANPUHUMATEIbCKUX.
W Te u mpyrue mpeacTaBISIIOT COOOM COBOKYITHOCTHh MMYIIECTBEHHBIX
¥ HEUMYIICCTBEHHBIX OTHOIICHUI CO BCEMU TIPUCYITUMU UM OOIIUMU
rpaXkIaHCKO-TIPABOBBIMU OTPACICBBIMU XapaKTePUCTUKAMU (OCHOBAaH-
HOCTh Ha paBEHCTBE, aBTOHOMMH BOJIM 1 UMYIIIECTBEHHOI CaMOCTOSITCIIh-
HOCTHU YYaCTHUKOB), 1 BaXKHO YSICHUTH, YTO JaHHBIC CTPYKTYpPHEIC 3JIC-
MEHTHI IIpeaIMeTa TPaxkIaHCKOTO IIpaBa HaXOISTCS He B OMHOMU TJIOCKOCTH
C UMYILIECTBEHHBIMU ¥ HEUMYILIECTBEHHBIMU OTHOIIIEHUSIMM, a HA IPYTOM
(BTOpMYHOM) ypoBHE 0000111eHuUs. Takoii 3aKOHOJATEIbHbII MPUEM T0-
3BOJISICT HE TOJIBKO YCTPAHUTh COMHEHMS B OTHECEHNN COOTBETCTBYIOIINX
OTHOIICHUN K IIPeAMETY TpaXXIaHCKO-IIPAaBOBOTO PETyJINMPOBAHUS, HO
¥ BHECTH OIIPEIEICHHOCTh B PEIIEHNE HEKOTOPBIX MPUHIINITHATBHBIX
BOIIPOCOB Pa3BUTUS OTPACIIH.

JeduHU1IMS KOPNOPATUBHBIX OTHOLEHMIA KaK OTHOILIEHU I, CBSI3aHHBIX
y4acTHEeM B KOPITOPATUBHBIX OPTaHU3ALMSIX WU YIIPaBICHUEM MU, a TAKKE
OIHO3HAYHOE IIPUINCIICHNE NX K OTICIIBHOMY BUAY I'paXkIaHCKO-ITIPABOBHIX
OTHOIIICHUI OTPaXKaroT MPU3HAHNE 3aKOHOAATEeIeM 0C000#1 — He BEeIIHOM
¥ He 00s13aTeJIbCTBEHHON, a HEKOU WICHCKON IPUPOIBI KOPIIOPATUBHBIX
OTHOIIICHM (KOPITOPAaTUBHOM XapaKTEPUCTUKOI MOTYT 00JIaaTh 1 BEIITHBIC
¥ 00s13aTeTbCTBEHHBIC OTHOIIICHMS ), HO B TO K€ BpeMsI YKa3bIBAIOT Ha OT-
pUIIaHNE UICH BKIIIOUCHUS B UUCIIO CYOBEKTOB 3TUX OTHOIIICHUI HE TOJIBKO
CcaMoi KOPIOpallu 1 €€ YIaCTHUKOB (WICHOB), HO M HETIPABOCYObEKTHBIX
C TPaXIaHCKO-TIPaBOBBIX ITO3UIINIT OpTraHOB KOPIIOPAITNH.

ITpuuucnenue K rpaxk1aHCKO-TPaBOBbIM MPeANPUHUMATETbCKUX OTHOIIIe-
HMIii KaK OTHOIIICHUIA MEKITY JIMIIAMU, OCYIIECTBIISIIOIINMU IIPESIITPUHIMA-
TEJTbCKYIO ACeSITebHOCTD, WX C MX YIaCTHEM OTMpaeTcs Ha chOpMYIUPO-
BaHHOE B CT. 2 'K P® ompeneneHne mpeampuHIMATEILCKON eI TeTEHOCTH,
KaKOBOM, COTJIACHO 3TOM CTaThe, SIBIISICTCS CAaMOCTOSITEIbHASI, OCYIIIECTB-
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§ 1. [ToHsiTve W MpeaMeT rpakaaHCKOTo MpaBa

JisiemMast Ha CBOW PUCK NIESATETbHOCTh, HaTIPaBJIEHHAsT HA CCTEMaTUIeCKOe
MOJIyYeHUE MTPUOBUIU OT MOJb30BAHUS UMYIIECTBOM, MPOJAXU TOBAPOB,
BBITIOJTHEHUST PA0OT WJIM OKA3aHUSI YCIIYT JINIIAMU, 3aPETUCTPUPOBAHHBIMU
B 9TOM Ka4eCTBE B YCTAHOBJIEHHOM 3aKOHOM Topsizike. JlaHHOe ompenesieHne
OIIEHUBAETCS B IOPUAMYECKON JINTepaType Kak HECOBEPIICHHOE, HO €To
3HayeHue B KoHTekcTe cT. 2 [K P cocTtouT B poBo3IiaiieHnn 0TKas3a
3aKOHOJIATENIST OT Pa3pabOTKM 0COOOTO TIPEATPUHUMATETBCKOTO (TOPTOBOTO)
KOJIeKca BBUIY TTPU3HAHUS IPUHITUTTUATTLHOTO €IMHCTBA TOPU30OHTAIBHBIX
OTHOILIEHNH (OCHOBAHHBIX HAa PABHOM, «KOOPIMHALIMOHHOM» IOJIOXEHUN
YYaCTHUKOB) MEXKIy MPEATIPUHUMATEISIMU 1 MEXIY HUMU U TIOTPEOUTEISI-
Mu. B rpaxknaHcKOM 3aKOHOAATENTLCTBE €CTh CTIEIUATbHBIE HOPMBI, PACCUM-
TaHHBIC HA PETYJIMPOBAHUE OTHOMICHUI ¢ y9acTUeM TpeATIpUHUMATENEiH,
HO OHU BITOJTHE OTBEYAIOT OOIIMM TIPUHIIMIIAM TPAKIAHCKOTO TpaBa U He
HapyIIaloT eANHCTBA €T0 MPEaMEeTa.

HeobxonnMo 0TMeTHTh, 9TO KOPTIOPATUBHBIE U TTPEAITPUHUMATETLCKIE
OTHOIIEHUST HE TOJIbKO HE MOTYT OBITh TTOCTaBJIECHBI B ONUH Psif, («depe3
3aMATyI0») C UMYIIECTBEHHBIMU M HEUMYIIIECTBEHHBIMU OTHOIIEHUSIMU,
TTIOCKOJIBKY SIBJISIIOTCST MX 0CO00# COBOKYITHOCTBIO, HO ¥ HE 00Pa3yIoT co0-
CTBEHHOTO E€IMHOTO psiia, OO BO3MOXHBI KOPITOPATUBHBIE OTHOIIICHUS
KaK MpearnpuHUMATEIbCKOTO, TaK U HETIPEANPUHUMATEIBCKOTO XapaKTe-
pa, a B IPeaIPUHUMATEIbCKUX CBSI3SIX MOXKHO BBIIEIUTH KOPIIOPATUBHBIE
COCTaBJISIONINE.

Takoii 3xe MoaXo/ K OTPEeAeIEHUIO MeCTa B TIPEAMETE TPaKIaHCKOTO
MpaBa MPUMEHUM U K BBIAEISIEMbIM 3aKOHOIATEIbHO U TOKTPUHAILHO
VHBIM TPYNIaM COUUATBHBIX CBSI3€M — HATIPUMEDP, K MHHBECTHIMOHHBIM OT-
HOLIEHWSIM, TTPEACTABISIOIIAM OTHOCUTEIBHO CAMOCTOSITEIbHYIO COBOKYTI-
HOCTb I'PaXIaHCKO-TIPABOBBIX UMYIIIECTBEHHBIX U (MJI1) HEUMYIIIECTBEH-
HBIX, BEITHBIX, 00513aTeJILCTBEHHBIX U (WJIN) WHBIX CBsI3eil, 000OIIEHHBIX
B CBSI3U C HATMYMEM Y HUX 0CO00TO (DYHKIIMOHAIBHOTO TIPU3HAKa — HATpaB-
JIECHHOCTHY Ha UCTIOJIb30BaHUE UHBECTUIINI (JIEHEXXHBIE CPENICTBA, IIEHHBIE
Oymaru, ”HOe UMYIIECTBO, B TOM YHCJIE UMYIIIECTBEHHbBIC U UHBIC TTPaBa,
WMEIOIINE EHEXHYIO OIIEHKY), B KAUYeCTBE OOBEKTOB MPEATPUHNMATETb-
CKOW U (MJIM) UHOM AESITeIbHOCTH B LEJSX MOTyYeHUs] PUObUIM U (UJTH)
JOCTVDKEHUST MHOTO TIoJie3HOTO AddexTa.

AHaIN3 peTYINPYEMbIX TPAKTAHCKUM 3aKOHOATETLCTBOM OOIIIECTBEH-
HBIX OTHOIIIEHUI TTO3BOJISIET 3aKJIIOYNTD, YTO TPAXIAHCKOE MPaBO — 3TO
TPaBO YaCTHOE, OHO PEeTJIAMEHTUPYET chepy MHANBUILYATHHBIX MHTEPECOB,
MEXITUIHOCTHBIX CBS3€11, YACTHBIX «TOPU30HTATBHBIX» OTHOIIICHUH OT/IETb-
HBIX JINI, B KOPHE OTJIWYAsCh OT ITyOJIMYHBIX OTPACTIeil, PeTYIUPYIOITNX
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I'maBa 1. I'paxkmaHckoe TpaBo Kak OTpacyb IpaBa

cepy obIIeTOCyIapCTBEHHBIX, 00IICUYEIOBEUYCCKIX MHTEPECOB, YCTaHAB-
JIMBAIOIINX BEPTUKAJIb BIACT 1 OCHOBAHHBIN HA HEil 00IIeCTBEHHBIN 110~
psAIOK (KOHCTUTYLIMOHHOE, aIMUHUCTPATUBHOE, YTOJIOBHOE MpPaBo U JIp.
otpacim). [To cBoemy TIpeMeTy, 00pa3yeMOMYy ITPEUMYIIIECTBEHHO SKBH-
BaJICHTHO-BO3ME3THBIMHI OTHOIIICHUSIMU MEXIY HEe MOTINHECHHBIMU APYT
IPYTY SKOHOMWYECKH U IMIHO aBTOHOMHBIMH JINIIAMU, TPAXKIAHCKOE TIPABO
OTrpaHNYMBACTCS OT IyOJMYHBIX OTpaciIeit IIpaBa, TAKKE PETYIUPYIOIINX
MMYIIICCTBEHHBIC OTHOIIICHUS (HaIIpruMep, HAJIOTOBOE TIpaBo, (PMHAHCOBOE
mpaBo). [1pu 3ToM OTMEUEHHBIE XapaKTEPUCTUKHY TIPEIMETa BBIACIISIOT Tpa-
JKITaHCKOE TIPaBO M CPEI YaCTHBIX oTpaciieit mpasa. K mpumMepy, BEISIBIICHTE
HAaITpaBJICHHOCTU CEMEWHBIX OTHOIIICHU Ha YCTAHOBJICHUE NMYIIICCTBEH-
HO¥1 0OIITHOCTH, OCHOBAaHHOCTH MX Ha TUYHOU U SKOHOMMUYECKOM 3aBUCH-
MOCTH, TIpEAIIoJIaraionieii 0e33KBUBaJICHTHYIO, HEPHIHOUYHYIO CYIITHOCTD
SKOHOMMYECKUX CBSI3€i1, YETKO YKA3hIBAIOT Ha IIPEAMETHOE pa3TpaHIICHIIC
TPaXIaHCKOTO U CEMEITHOTO TIpaBa.

TTo3HaHMe npeaMeTa Tpak IaHCKOTO MpaBa OOHAPYKMBAET, YTO OObIY-
Hasl, HopMaJIbHas TOBCeTHEBHAS XKM3HbB JIIOICH 1 MX 00beIMHCHIIT HEMBI-
cimMa 6e3 ooMeHa TIpon3BOAMMBIMHU Oj1araMu. OOMeH OJ1araMy B pa3HbIX
¢dopmax CyIIecTBOBaI BO BCeX OOIIECTBEHHO-3KOHOMUYECKIX (hopMalIm-
SIX, 1 UMEHHO M3MeHEeHNE eTo (hOpM 00YCIOBINBAIO COOTBETCTBYIOIICE
COCTOSTHUE TPaKIAaHCKOTO TIpaBa KaK 3aKOHOIATEIbHOIO MHCTPYMEHTA,
CO3IAHHOTO IJIS PeryIUpOBaHUS OTHOIICHU oOMeHa. OCHOBHBIC Tpa-
JKITAHCKO-TIPAaBOBBIC KATETOPUHU, KOHCTPYKIINH, MEXaHU3MBI OBUTHA CO3TaHBI
B JIpeBHEM PuMe, B 5KOHOMIUECKO# SKM3HI KOTOPOTO TOBAPOM OB JaxKe
Jonu. braronaps pelieniyum puMCcKOTo IpaBa CpeTHEBEKOBBIMU TOCya1ap-
ctBamMu EBpOITBI €T0 TTOHSITUS ¥ IIPUHITUIIBI JIETJIM B OCHOBY €BPOITCHCKIX
Komn(UKALMI rpaskIaHCKOTO IpaBa M COCTABWIIN OOIIMe Havyasia 1Tl 00JThb-
IIHCTBA TPaKIaHCKO-TIPABOBEIX CUCTEM COBPEMEHHOCTH. TakuM 06pa3om,
TpaXkIaHCKOE MPaBO MPEACTABISICT COOOI CpemoTOUNE PABOBOI KYIbTYPHI,
SIBJISICTCSI HOCUTEIIEM THICSIEIICTUSIMU TIPOBEPEHHOTO MHCTPYMEHTAPHST ype-
TYJIMPOBAHUS YaCTHBIX SKOHOMHWUYECKHUX CBsI3eil. bosee Toro, B HacTosIIIee
BpeMs HaOJIfomaeTcsT paciIipeHrue 00JacTh IIPUMEHEHUS TPakIaHCKOTO
npasa. CpopMrpoBaHHBIC B TPaXKIaHCKOM TIPaBe ITOHSITHUS, MEXaHU3MEI,
KOHCTPYKIIUY CITOCOOHBI 3(h(eKTUBHO KOOPIUHUPOBATD IEUCTBUS YIACT-
HUKOB PBIHKA B paMKaX HEKOTOPBIX IMYyOJIMIHBIX, HE MMEIOIINX TPakKIaH-
CKO-TIpaBOBOI mpupoasl oTHoIeHuit. [Tostomy 1. 3 c1. 2 'K P®D, yka3wiBas
Ha HeTIPMMEHECHME TPasKIaHCKOTO 3aKOHOMATEIbCTBA K MMYIIIECTBCHHBIM
OTHOIIICHUSIM, OCHOBaHHBIM Ha aIMUHUCTPATUBHOM WJI MHOM BJIACTHOM
TMOMYMHEHNY OTHOM CTOPOHBI IPYTOii, OCTaBISICT BO3MOXHOCTh 3aKOHOIA-
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§ 2. MeTon rpaxxaaHCKOro npasa

TEJTIO TIPeayCMOTPETh MHOe. K TTprMepy, MHOTHE KaTeTOPHUH I'PaxkIaHCKOTO
npaBa (FOpUIANIECCKOE JINIIO0, IIPEACTaBUTEIBCTBO, HEYCTOMKA 1 JIp.) B CHILY
TIPSIMOTO YKa3aHUs 3aKOHA MCITOJB3YIOTCS B HAJIOTOBOM, TAMOXKXECHHOM,
OIOMKETHOM PETYIMPOBAHN.

B 3T0li CBSI3M TPYOHO ITepEOIeHUTh 3HAYCHNE TPaskaIaHCKOIO TIpaBa
B COBPEMEHHOM OOIIIECTBE.

§ 2. MeToa rpaxkIancKoro npasa

MeToa rpaXkaaHCKOro mpaBa COCTaBJISIET CUCTEMA MPUEMOB, CITOCOOOB
U (popM BO3ACUCTBUS JAHHOI OTpaCy Ha BXOISIINE B €€ TIpeaIMeT O0l1e-
CTBEHHBbIC OTHOIIeHUsI. MHBIMM clioBaMU, XapaKTepuUCTHUKa MeToda Ipa-
KIAHCKOTO TIpaBa J1aeT MMOHUMaHUE TOro, KaK OHO OCYIIECTBIISIET CBOIO
PEeTryJISITUBHYIO POJIb, KaK TOOMBAETCSI TPEOYeMOro WM XKeJaaeMOoro IoBe-
NeHUs JIIOAeH.

ITockonbky 3(h(heKTUBHOE I0OpUINIECKOE BO3IEHCTBIE BO3MOXHO JIUIIIb
MPY UCTIOJIL30BAHUHU TIPABOM CPEJNICTB, aIeKBATHBIX IIPUPOJIE PETYIMPYEMbBIX
OOIIECTBEHHBIX OTHOIIEHMI, [TOCTOJIBKY IIPeIMET OTPACIIU IpaBa BO MHOTOM
MpenoIpeaesieT UCIOIb3YEMBbII €10 METOI.

B cpaBHEHNY ¢ MyOIMYHBIMUA OTHOLICHUSIMU, CTPOSILLIMMMCS Ha HaYaiax
BJIACTU U CyOOpAMHALIUY, YACTHBIC TPaXKIaHCKO-IIPAaBOBbIC OTHOLLIEHUS
OMOCPEOYIOT B3aMMOIECTBE SKOHOMUYECKU U IOPUANICCKA HE3aBUCH -
MBIX JIML, OCHOBAHHOE Ha COOCTBEHHOI BOJIe MHULIMATUBHOE MOBEACHIE
KOTOPBIX HYKIAETCSI B KOOPAWMHALIMKA BO B3aMMOJEMCTBUY C IIOBEICHUEM
JIPYTUX TaKKX K€ JIMYHO Y UMYILLIECTBEHHO CBOOOIHBIX CyOBeKTOB. [ToaToOMy
METOJI, peTYJIMPOBAaHUSI BXOASIIIIUX B IIPEAMET rpaskIaHCKOTO IIpaBa OTHO-
IIEHUH OOJKEeH OTBeYaTh TPEOOBAHUSIM TOBAPHO-PBIHOYHON 3KOHOMUKU
1 HE MOXET He OCHOBBIBATHCS Ha MPU3HAHUN PAaBHOIIPABUSI, aBBTOHOMUU
BOJIM, MTHULIMATUBHOCTU TIOBEICHUSI U UMYIIECTBEHHON CaAaMOCTOSITEIb-
HOCTH MX YYaCTHUKOB. DTO yKa3bIBaeT Ha OpraHn4YecKue OTIMYUS I0pU-
JIIMYECKOr0 MHCTPYMEHTapUsl, IIPUMEHSIEMOro IpaxkIaHCKIM ITPaBOM KakK
IpaBOM YaCTHBIM, OT CIIOCOOOB pEeTyJIUPOBaHUS B ITyOJIUIHO-TIPABOBOM
chepe. JlaHHOE 00CTOSITENILCTBO TT03BOJISIET HEKOTOPHIM YUYEHBIM BbIICIISITh
€IMHCTBEHHYIO YEPTY I'PaxkaHCKO-IIPABOBOTO METOJIa M XapaKTep1U30BaTh
€ro KakK «IIpeIMETHO-KOOPINHALMOHHBI» WIN METOJ «IOPUINIECKOTO

' I'paxxnaHckoe mpaBo: YueObHuk: B 3 1. T. 1 / OtB. pen. B.I1. Mo3onuH; 2-e u3., repe-
pa6. u non. M.: ITpocnexr, 2012. C. 20, 21. ABTop rmasl — B.I1. Mo3onuH.
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I'maBa 1. I'paxkmaHckoe TpaBo Kak OTpacyb IpaBa

paBeHCTBa»' . OTHAKO OCOOEHHOCTH IIPABOBOTO ITOJIOXKEHNS YIACTHUKOB,
a paBHO cITeniM(prKa OCHOBaHWI BOSHUKHOBEHUSI U COMEP>KaHUSI TpaXKIaH-
CKO-TIPaBOBBIX OTHOIIICHUH TJIABHBIM 00pa30M XapaKTePU3YIOT IIpeaAMET
TpaXXIAaHCKOTO ITpaBa, He B ITOJIHOM Mepe OTPasKaloT OTPACIICBYIO CIICIN(UKY
rpakIaHCKOTO IIpaBa U HE MTO3BOJISTIOT OTACINTD €r0 METOH OT METOIOB,
HCITOTb3YEMBbIX IPYTUMU YaCTHBIMH OTPACIISIMU TIpaBa.

HocTaTo4HO SICHOE TIPEICTaBICHE O KOHCTUTYTUBHBIX YepTaxX METOIA
TPaKIaHCKOTO IpaBa B COOTHOIICHNU ¢ MHBIMHM OTPACIICBBIMU METOIAMU
JAeT JINIITH KOMITICKCHAS OIIeHKAa OCOOCHHOCTEH IpaskIaHCKO-TIPaBOBOTO
BO3ICCTBHS Ha OOIIIECTBCHHBIC OTHOIIICHUS T10 YeThIpEM HanboJee CyIe-
CTBEHHBIM MPU3HAKAM, XapaKTEePU3YIOIINM METOJI C TOUYKH 3PCHUS:

o COJEp:KAHNSA YCTAHABJIMBAaEMbIX NMPABUJI MOBeAeHHus (001Iei HampaB-
JICHHOCTH TIPABOBOTO BO3ICIICTBHS);

« ¢hopMbI 3aKpeIUieHHs PABII MOBeaeHNs (IIpeo0IamarInero crnocoda
oG OpMJIEHHUST TIPABOBBIX HOPM);

o CTeNeHU OMpe/eJIeHHOCTU NPaBUI MoBeaeHus (06beMa IpaB U CBOOO-
IIBl YCMOTPEHUS TIPABOIPUMEHUTEIBHBIX OPTAaHOB 110 MHANBUAYAIBHOMY
PETyINPOBAHNIO);

« (hyHKIMOHATbHOI HATIPABJIEHHOCTH MPABKJ MOBEIEHNUs (ITPE0OIIATAIOIINX
3a7a49 peTyIUPOBAHMSI, OCHOBHOTO COIIMAIbHOTO Ha3HAYCHMS TIPABOBBIX
HODPM).

I'paxkxmaHCKOE TIPaBO UCIIOJIB3YeT BCIO MAJTUTPY CIIOCOOOB PETYIISITAB-
HOTO BO3IEHCTBUS Ha CBOM IIpeaMeET: JO3BOJICHHUSI, 3aTIPETHI, 0OSI3bIBAHUS.
ITpuMepaMu HOpM, peAyCMaTPUBAIOIIUX MIPSIMbIE 3aMTPEThl OMPEaeIeH-
HOTO TTOBeIeHU, ABIsIoTCs nonoxeHud cT. 10 'K PD o negomyctuMmoct
IEMCTBHI TpakIaH U I0PUINICCKUX JIUII, OCYIIECTBIISIEMBIX UCKITIOUNTEITb-
HO ¢ HaMepeHUEM TIPUIMHUT BPEI IPYTOMY JIUILY, B 00X0H 3aKOHA C IIPO-
TUBOIIPABHOM 1IEJTBI0, a TAKIKE 3JIOYIIOTPEOICHNUS TPAaBOM B MHBIX (hOpMax;
1. 4 cT. 19 'K PO o 3ampeTe Ha mproOpeTeHNe TIpaB 1 003aHHOCTEH IO
nMeHeM apyroro una; cT. 22 'K PD o 3ampeTe auineHUs, OrpaHIICHUS,
TMOJIHOTO MJIM YaCTUYHOTO OTKa3a TpaXIaHWHA OT MPaBOCIOCOOHOCTHU
nnn geecriocodoHoctu; cT. 137 'K P®D 0 HEZOMyCTUMOCTH XKECTOKOTO
00paIeHMS C XKMBOTHBIMH, TIPOTUBOPEYAIIETO ITPUHIINITAM TYMaHHOCTH,
n np. O6g3pIBaOIIe HOPMBI cofepxkarcs B 1. 2 ¢T. 36 'K PD, npennn-
CBIBAIOIIEM OTIEKYHAM U TTOTICYUTEIISIM HECOBEPIICHHOJIIETHNUX I'paXkIaH

' Ipaxnaxckoe rpaso: Yue6uuk: B3 1. T. 1 / Ot1B. pen. A.Il. Ceprees, 10.K. Toscroii;
6-e usm., nepepab. u gorn. M.: TK Benou; M3n-so IMpocnekt, 2005. C. 13. ABTOp miaBbl —
H.J. Eropos.
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§ 2. MeTon rpaxxaaHCKOro npasa

TPOXUBATH COBMECTHO CO CBOMMU MOAOTIEUHBIMU; B TI. 3 cT. 184 K PD,
3aKPEIUISTIONIEeM 00sI13aHHOCTh KOMMEPUYECKOTO ITPEACTaBUTEIISI COXpa-
HATb B TallHE U MOCJIE UCTIOJTHEHUS JAHHOTO €My MTOPYYEeHUs CTaBIINE
€My U3BECTHBIMM CBEJIEHMS O TOPTOBBIX caeiikax; B 1. 1 ct. 227 'K PO,
yCTaHaBJIMBAIOIIEM 00SI3aHHOCTh HAIIICIIIIeTO MTOTePSIHHYIO BEIlbh HEME]I -
JICHHO YBEIOMHTDH 00 5TOM JIMIIO, ITOTEePSIBIIIEE €€, MJIM COOCTBEHHUKA
BEIIIN WJIM KOTO-JIM0O IPYTOT0 U3 U3BECTHBIX €MY JIUI, UMEIOIINX IIPaBO
TIOJIYYNTh €€, ¥ BO3BPATUTh HAWIEHHYIO BEIlb 3TOMY JUIy; 1 1p. OmHAKO
BasKHEMIIIast poJIb B perIaMEeHTAIINH TPakIaHCKO-ITPAaBOBBIX OTHOIICHUI
OTBOIUTCS TO3BOJUTEIHLHBIM HOpMaM. CaMOCTOSITEIBHOCTh YYaCTHUKOB
MMYIIECTBEHHOIO0 000pOTa U UX JIUYHASI 000COOJICHHOCTh HEMBICTUMEBI
0¢3 YITOJTHOMOYMBAHMS X Ha CBOOOIHYIO peaM3allnio SKOHOMINYCCKIX
¥ JUYHBIX IIpaB. UHWIIMaTUBa B 3aBSI3BIBAHNY W peallM3allii TpaxkaaH-
CKUX IIPaBOOTHOIICHHI TPUHAMICKAT CAMUM YIacTHUKaM. IMEHHO OHI
B CIUTY CBOOOIIBI TOTOBOpPA 00eCTIeYnBaIoT (popMUpOBaHNE OOJBIIMHCTBA
TpakIaHCKO-TIPABOBBIX CBSI3¢it, OCYIIIECCTBIISIOT CBOM IPaKIaHCKUE IIpaBa
CBoOeCIt BoJIiei M B CBOEM MHTEpece, B TOM YHCIIEC W IIPaBO Ha IIpUMEHEHNE
Mep OTBETCTBEHHOCTH 3a nX HapymeHwue (11. 2 ¢T. 1 'K P®). To3BonuTesb-
HBII XapaKTep UMEIOT HOPMEIL: O JIMIIaX, CIIOCOOHBIX OBITh YIaCTHUKAMU
rpaxmaHckoro obopota (ct. 2 'K PD); 06 ocHOBaHUSIX BOSHUKHOBECHUS
rpaXXmaHCKuX IpaBooTHomeHu# (troar. 1, 8 m. 1 ¢T. 8 'K P®); o cmmoco-
6ax 3amuThl TpaxkgaHckux mpas (cT. 12 'K P®); o comepxxannu mmpasa
cooctBeHHOCTH (cT. 209 'K P®) 1 uckmountenbHoro npasa (cT. 1229
I'K P®) u mHorme apyrue. [1o3ToMy MOXHO YTBEpPKIATh, UTO C TOUKH
3peHUS COMEePKAHUS PETYISITUBHOTO BO3IEeHCTBUS Ha OOIIECTBCHHBIC
OTHOIIICHUSI METOM TPakIaHCKOTO TIpaBa SIBJISICTCS NMPEeHMYIEeCTBEHHO
JI03BOJIMTENbHBIM. J103BOIMTEIbHAS HAIIPaBICHHOCTh I'PakIaHCKO-TIpa-
BOBOT'O METOMIA MPU3HACTCS €ro TJIABHOM YepPTOi, IIpemoIpeaeIsiomeii
OCHOBHOI IIpMeM peTYJIMPOBAHUSI — HaIeJICHUE JIUI] CYyObeKTUBHBIMU
MpaBaM¥ (IIpaBOHaIeIeHNE) .

ITo hopme mpenTcaHys IIpaBOBBIC HOPMBI TTOIPA3ICIISIIOTCS Ha TMIIC-
paTuBHEIC (ITPEITCHIBAIOIINE CTPOTO OIIpeIeICHHOE ITOBEICHIE ) U MUCTIO-
3UTUBHEIC (KOTOPBIC TIPUMEHSTIOTCS ITOCTOJIBKY, TIOCKOJIBKY COTJIAIICHUEM
CTOPOH HE YCTAaHOBJICHO MHOEe). MHOTroo0Opasne 1 MHIUBUAYATbHOCTD
SKOHOMUYECKNX MMOTPEOHOCTEI B COUYCTAHNH C TO3BOJIMTEILHOM HAIIpaB-
JICHHOCTBIO TPaXKIaHCKO-IIPaBOBOTO PETYIMPOBAHUS TPEOYIOT IMPEeaOCTaB-

' CM. 06 3TOM nionpobHee: Jxosaes B.@. [pakmaHCKO-TIPaBOBOI METOMI PETyTMPOBAHS
0OIIeCTBEHHBIX OTHOLIEHUIA. 2-¢ u3., gomr. M.: Craryr, 2006. C. 98—112.
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I'maBa 1. I'paxkmaHckoe TpaBo Kak OTpacyb IpaBa

JIEHUS y9aCTHUKAM TPaXkIaHCKOTO 000pOTa BO3MOXHOCTH CAMOCTOSI -
TEJbHO BBIOMPATH ITYTH U CITOCOOBI YIOBIETBOPEHNS YACTHBIX MHTEPECOB.
DTOo npeanojaraeT 0codyio poJib IMCIIO3UTUBHBIX HOPM B PErYISITUBHOM
BO3IEICTBIAM IPaXIaHCKOTO IIpaBa Ha 00pa3yIollie ero IMpeaMeT O0IIeCT-
BEHHBIE OTHOIIIEHUS. BoJIbIIas 4acTh HOPM, PETYIMPYIOIINX JOTOBOPHBIE
00513aTeIbCTBA, TTPENOCTABISIET CTOPOHAM BO3MOXKHOCTD MCITOJIHSITH IIpaBa
1 00SI3aHHOCTH B COOTBETCTBUHY C MHAMBUAYAIHHON MOJIEBIO ITOBEIECHNS,
YCTAaHOBJICHHOM MMM Ha OCHOBE OUCITO3UTHBHBIX IIpaBmiI. TakuM obpa-
30M, TI0 TIpeobIIamaromemMy CIrocody oGopMIICHHS TpakaIaHCKO-TIPaBO-
BBIX IIPABUJI METOJ IPAKIAHCKOIO IIpaBa OTJIMYAETCS MPEUMYIeCTBEHHOM
JMCIO3UTHUBHOCTHIO' .

CreyeT IpUBETCTBOBATH YKPEIJIEHNE TUCITO3UTUBHOCTH B PETYIMPOBa-
HUY TIPOU3BOICTBEHHOM Y MHOI SKOHOMMUYECKOI AEATEIBHOCTA B 00JIACTH
cenbckoro xo3giictBa. Hosas pemakuus cr. 23 'K PD n HOBBIN noxaTa-
parpad 3.1 § 2 171. 4 'K PO, ycranosnenabie OeaepagibHBIM 3aKOHOM OT
30 mexadbps 2012 roma Ne 302-D3 «O BHeceHNMU U3MEHEHWI B TJIaBHI 1, 2,
3 u 4 yactu niepBoil ['paxknanckoro kKomekca Poccuiickoit Penepanmm»’,
MPENOCTaBIIIN IPaXXIaHaM 110 CBOEMY BBIOOPY CO3IaTh JIMOO JOTOBOPHOE,
1160 MPaBOCYObEKTHOE (KAK KOPIIOPATUBHOE I0PUAMYECKOE JIULI0) Kpe-
CTBhSIHCKOE (PEPMEPCKOE XO3SMCTBO.

ITo xapakTepy CBSI3M ¢ MHOIWBUAYAJIbLHBIM PETYJINPOBAHUEM B TCOPUN
Mpasa pa3anyarT abCOIIOTHO OIpeesIeHHbBIE HOPMBI, KOTOPBIE HE TIPe-
YCMaTPUBAIOT BO3MOXKXHOCTh KOHKPETU3NPOBAHHOIO MHANBUAYATHHOTO
pETYJIMPOBAaHNS OOILECTBEHHBIX OTHOIIEHWIA, 1 OTHOCUTEIBHO OITpee-
JIEHHBIE HOPMBI, KOTOPBIE MIPEIOCTABIISIOT IPABO ITPAaBOITPUMEHUTETHLHBIM
OpraHaM pellaTh IeJI0 ¢ YYETOM KOHKPETHBIX 00CTOATEILCTB . DPdeK-
TUBHOCTB IIPABOBOTO PETYIMPOBAHUS TPAXKIAHCKUX ITPaBOOTHOIICHMH
BO MHOTOM 3aBHUCHUT OT IOJIHOTBI M CTETIEHU OIPEAEIEHHOCTH ITPAaBOBbIX
HOPM, TTOCKOJIBKY COCTaBJISIIOIINE SIPO MPEIMETA TPakIaHCKOTO IIpaBa
SKBUBAJIEHTHO-BO3ME3IHbBIE NMYILECTBEHHBIE OTHOIIEHUS IOPUINYECKI
paBHBIX ¥ aBTOHOMHBIX CYOBEKTOB TPEOYIOT CTAOWIIBHOCTH B CTATUKE U 3a-
paHee 0003HAYEHHOI MTPABOBOI MpPenCcKa3yeMOCTH B IMHaMuKe. B cuty
3TOrO TPaXkIaHCKOE MPaBO HE JOITyCKAET, KaK MMPaBUJIO, OCYIIECTBICHUS
MPOM3BOJIBHOTO CUTYAIIMOHHOTO PETYJIITUBHOIO BO3IEWCTBUS CO CTOPO-

' TToaxobl K ONPEIEIEHHIO IUCITO3UTHBHOTO I MMIIEPATHBHOTO XapaKTepa Toil Wik
MHOI HOpMbI pasbsicHsioTcst B [TocranoBnenuu I[lnenyma BAC P® ot 14 mapra 2014 rona
Ne 16 «O cBobone moroBopa u ee nipeaenax» // Becthuk BAC PO, 2014. Ne 5.

* Poccuiickasi razeta. 2013, Ne 3.

* Anexcees C.C. O6wast teopust nipasa: B 2 1. T. II. M.: IOpun. nur., 1982. C. 73, 74.
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