E. C. CmarnHa

YYACTME TOCYOAPCTBA
B COBPEMEHHOM
UMNBUITMCTAYECKOM MPOLIECCE

©

CTATYT
HOCKBA 202



YK 347.1
BbK 67.404.0

C50

ABTOp:

Cmarnna Enena CepreeBHa — KaHIUIAT IOPUAMYECKIX HAYK, OIIEHT,

3aBenytonias Kademapoil rpaXkIaHCKOTO MPOIECCYaTbHOTO 1 TPYIOBOTO TIpaBa

OxHoTO (henepanbHOTO yHUBEpPCUTETA. YUSHBIN-TIPOLIECCYATNCT,
aBTop Oosnee 80 HAYYHBIX U yIeOHO-METOINIECKUX ITyOTMKALIMIA.

Peuensenr:
AdanacbeB Cepreit @enopoBrUY — 3aBeAyIONINN Kadeapoit

apoutpaxHoro rnpoiiecca CapaToBCKOI TOCyIapCTBEHHON I0pUINIECKO

C50

aKaaCMMM, JOKTOP IOPUIANYCCKUX HAYK, HpO(’peccop, Cybs B OTCTaBKE.

Cmaruna, Enena CepreeBHa.

VYyacTtue rocymapcTBa B COBpEMEHHOM IUBUIMCTHIECKOM IIPO-
mecce : [moHorpadus] / E. C. Cmaruna. — Mocksa : Cratyt, 2021. —
268 c.

ISBN 978-5-8354-1729-2 (B Tiep.)

B Hacroseit KHUTe U3I0KeHa COBpeMeHHasl 11eT0CTHAST KOHIIETTIIHST
y4acTHsl TOCYIapcTBa B IIUBUIIMCTUYECKOM TIpoliecce, hopMUpPOBaHME KO-
TOpOIi HAaTIpaBIeHO Ha obecreueHre 3(PhEeKTUBHON CyneOHOM 3aIUTHI B 11~
BIJIMCTUYECKOM TIPOLIECCe OOIIEroCyIapCTBEHHBIX M YACTHBIX MHTEPECOB
B KOHTEKCTE COXPAHEHUSI CYLIECTBYIOLIEN COCTSA3aTENIbHOM IIPOLiECCyaTbHON
(bopMBbI, MPUHIIMTIOB paBEHCTBA M PAaBHOTIPABUSI IJIsT 00EMX CTOPOH, C YIETOM
TOTO, YTO OJTHA U3 HUX alpropu 001anaeT 6osee IMPOKUMU BIACTHO-IVCKPE-
LIMOHHBIMU TTOJTHOMOYUSIMU, (PMHAHCOBBIMU, MHTEJIEKTyIbHBIMU, OPTAHM -
3aIIMOHHBIMU Y UHBIMU pecypcaMiu. AHATU3UPYIOTCSI CUCTEMOOOpa3yolre
TIOJIOKEHUSI, OTIPEIEIISTIONINe OCHOBAaHUS U (DOPMBI YUaCTHUsI TOCYAapCTBa
B IMBUJIMCTUYECKOM TIPOLIECCE, MHCTUTYLIMOHATbHBIE U (DYHKIIMOHATHHBIE
TIOJIOXEHMSI, YCTAHABIMBAIOIIUE TTOPSIIOK TAKOTO yIaCTHSI.

Kuura anpecoBana yueHbIM, TTPETIONABATENSIM, TTPAKTUKYIOIINM I0PHUC-
TaM, CTyIEHTaM 1 BCEM MHTEPECYIOIINMCS IOPUCTIPYIEHIINEIA.

YK 347.1
BBK 67.404.0

ISBN 978-5-8354-1729-2

© Cwmaruna E.C., 2021
© Pennonroroska, opopmienue. MamatenbctBo «CratyT», 2021



OrnaBneHune

BBEIEHHEC ...ttt 6

Paznen I. OcHoBaHus ydacTHs rocyaapcTsa

B IIMBWJIMCTHYECKOM NPOIecce (CHCTEMHBIA MOMXOM) ..........cvvvveeeeeeeeeennnnn. 11
Inasa 1. MHTEpec Kak mpeaMeT CYA€OHOM 3AMMUTDI. ..................ccceeeeeennnnnn. 11
1.1. Kateropusi <uHTepeC» B TPAKTOBKE T'YMAHUTAPHBIX HAYK ................ 11
1.2. 3aKoHHBII (OXpaHSIEMBbIA 3aKOHOM) UHTEPEC

KAK TIPABOBAST KATETOPMST ..vvvvvrrrrerreeeeeaeeaeeeasaaaaaannnnnnsnnssnesesereeeeeeasaeaeaens 18
1.3. Kitaccudukaius nHtepecoB. TeopeTuueckue moaxoabl

K OTIPE/IEJICHUIO TTIOHSITHS «TOCYNAPCTBEHHBIA MHTEPECH ... evvvereeennennne. 25

I[nasa 2. IIpeanochUIKA 3a0IMTHI FOCYIapPCTBEHHOTO HHTEpECA

B IIMBHJIMCTHYECKOM IPOIECCE. ......oeeeeeeeeeeeeeeeeeaaannnennnnneneneeeeeeeeeeeeaeaeaeeens 36
2.1. T'ocynapcTBeHHBII MHTEPEC KaK MPEAMET CyIeOHOM 3aIUTHI.......... 36
2.2. TeopeTnyeckure MOAXOBI K ONIPENEIEHUIO TPABOCTIOCOOHOCTU
rocynapctBa. OCHOBaHUS U LI€JIb BbIICJIEHUS NHTEPECOCITOCOOHOCTH

TOCYITAPCTBA .ueuiiiieietetteeeeeeeeeeeaeaeaaaeaaaeeesesaaaaannnnnnsnsssseneneeeeeeeeaeaaaeeens 43
2.3. CuctemMa 0cOOEHHOCTE! yyacTus rocyiapcTBa
B LIUBWJIMCTUYECKOM TTPOLIECCE ..cevrreeeeeeeeeeeeereeannnnnnnnnnereneeeeeeeeeeeeaeaaaeaens 56

InaBa 3. @opMbl yyacTHs rocyaapcTBa B IMBHIMCTHYECKOM mpouecce......63
3.1. HenmocpeacTBeHHas U onocpeaoBaHHAs (POPMBbI y4aCTUS

TOCYIapCTBA B IMBUJIACTUYECKOM TTPOLIECCE. .. uuuueeieenrnerrrereerreeereraaaaaeenns 63
3.2. Yyactue rocynapctsa B HIMBAJIUCTUYECKOM IPOLIecCce

Yepe3 ero OpraHbl (HEMOCPEACTBEHHOE YUACTHUE) .oeeeerenenneneneneveveveenenes 69
3.3. 3amuTa NpoKypopoM UHTEPECOB TOCYAAPCTBA

B LIUBWJIMCTUYECKOM TTPOLIECCE ..ceerreeeeeeeeeeeeereaaanininnnnnereneeeeeeeeeeeeaeaeaeeens 84

3.4. Yuactue B LIMBUIMCTUYECKOM IIPOLIECCE FOCYAAPCTBEHHBIX
OpTaHOB, OPTaHOB MECTHOTO CaMOYIIpaBJIeHUS U MHBIX OPraHOB
B rmopsiake cT. 46 TTIK PO uct. S3AIIK PD ... 92



OrnapneHue

Paznean I1. Ilopsnok yyacTus rocyaapcrsa
B IUBIJIMCTHYECKOM npouecce (GyHKIMOHAJIBHBIA MOAXOM) .................... 101

InaBa 1. OcHOBHBIE MOJIOKEHUS IMBUIIACTHIECKOTO npoiecca

B I€JIAX € YYACTHEM TOCYHAAPCTBA. ......ccceeeeeeeriiieennieeeeeeerereerrrenennaaasaaaaaaes 101
1.1. KommeTeHLus CyI0B 110 AejIaM C y4acTUeM T'OCyIapCTBa .............. 101
1.2. CyOBbeKTHBII COCTaB JIEJT C YIACTUEM TOCYIAPCTBA ........cevvvvvennnnn... 123
1.3. IIpeacTaBUTEIBLCTBO B JEIaX C YYaCTHEM TOCYIAPCTBA..........uee...... 126
1.4. CynmeOHBIC pacXonbl B IeaX C YYaCTUEM TOCYIAPCTBA ................... 133

1.5. CyneOHbIe M3BEIICHUS U BBI30OBHI B [e/IaX C y9aCTUEM
TOCYITAPCTBA «..eeiiieeieattieteeeeeeeeeeeeeeeeaeaaaeeaaaaaaaeaaaaannsnsssssssssssseeserereeaaeeans

1.6. IporueccyanbHble CPOKH T10 I€JIaM C y9acTUEM TOCYIapCTBa......... 141
1.7. loxa3biBaHME U I0Ka3aTeJbCTBA B ej1aX C y4aCTUEM
TOCYIAPCTBA ..vvvueeneeeeeeeeeeeesstaaeeeeeeeeeesesessestaaaeeeeaeeesseesrssaaaeaeeaaesaees 147

Inasa 2. OcoO0eHHOCTH MOPSIKA PACCMOTPEHHS W pa3pemeHnst ae

C YYACTHEM TOCYIAPCTBA ......oevveeerereeeeeeeeeeeeeeeeeeeaeeennnensesnsssseeereereeeeeeaeens
2.1. IpenpsaBnenne TpedbOBaHUS B IeJIax ¢ y4aCTHUEM IrOCyaapcTBa..
2.2. IlpuHATHE 00ECIIEYUTETBHBIX MEp B IeIaX C y4aCTUEM

TOCYITADPCTBA «...eeeeeeseeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeessssssseseaseereeeeeeeeeeeens 167
2.3. 3akiroueHre MUPOBOTO COTJIAIICHUS B AC/IaX ¢ yIaCTUEM
TOCYIAPCTBA .vvvvuenneeeeeereereeestieeeeeeeeeeseeeesetaaeeeeeeeeesseesrrtaaaeaeeaaeseees 173
2.4. sIBka B cyneOHOe 3acemaHue B IeIaX C yIacTHEeM TOCyIapCTRa....... 187
2.5. IlpuMeHeHre YIIPOIIeHHOTO ITPOM3BOICTBA B Ac/Iax

C YUACTUEM TOCYIAPCTBA ....eevviinneeeiiiieeeeeiieeeeeeaaeeeeeerieeeesetieeeeeaanaaes 191
2.6. O6xanoBaHue CyneOHBIX TOCTAHOBIEHNH 110 AeIaM

C YYACTHEM TOCYHMAPCTBA .....ceeevvvvvriiieeeeeeeeeeeeeeersttiaeeeeeeeeeeeeeerrraaeeenss 203

Inasa 3. IIponeccyabHbie 0COOEHHOCTH PACCMOTPEHHS CYIaAMH

OT/IEJIbHbIX KATETOPHIA JIeJI C YIACTHEM TOCYHAPCTBA. .........evvvveeeeeeennnnn... 209
3.1. IIpoueccyaabHble 0COOEHHOCTUA PACCMOTPEHUS CyAaMM JIeT,
BO3HHUKAIOIINX M3 BEIIHBIX IPABOOTHOIICHUI C y4aCTUEM

TOCYIAPCTBA ..vvvvueeeeeeeeeeeeessttaeeeeseeeeeeseeesrstaaaeeeeeeeesssesrrstaaeeaeeaaeseees 209
3.1.1. IlpoueccyanbHble 0COOEHHOCTU PACCMOTPEHMS CyTaMU

Ie 00 CTpeOOBaHNUH TOCYIapCTBEHHOTO UMYIIICCTBA

W3 YY3KOTO HE3AKOHHOTO BITAMIEHUIST ......oevvvvvviinneeeeaeeeeeeesssisiieeeeeaaeenenes 209
3.1.2. IIpoueccyaibHble 0COOEHHOCTU PACCMOTPEHUS CydaMu e
0 HaCJIeIOBAaHUM TOCYIapCTBOM BBIMOPOYHOIO UMYIIECTBA ................ 219

3.1.3. [IpoueccyanbHble 0OCOOCHHOCTU PACCMOTPEHUS CyIaMu eI
0 IIPU3HAHUU TIpaBa COOCTBEHHOCTH Ha OECXO3SIIHYIO HEIBIKIMYIO



OrnasjieHue

3.2. [IpoueccyanbHble 0COOEHHOCTH PACCMOTPEHUSI CyAaMu Jel,
BO3HMKAIOIINX U3 00513aTeTbCTBEHHBIX IIPABOOTHOIIICHUIA

C YYACTUEM TOCYIMAPCTBA .....cevvvvviriinneeeeeeeeeeeeeeesssiaeeeeeeeeeeeseersrraaeeaenns 233
3.2.1. IIpoueccyanbHble OCOOEHHOCTH PACCMOTPEHUS CydaMU

JIeJI 0 BO3MEILEHUHU Bpeaa, IPUYMHEHHOTO FOCYIapCTBEHHBIMU
opraHaMM, OpraHaMy MECTHOI'O CAMOYIIPABIIEHUSI, a TAKXKE

X JOJDKHOCTHBIMY JIMIIAMIL ...ovuniinneeiineiinneeinneianeesanneeaaneesnnesseneennnnes 233
3.2.2. IlpoueccyanbHble 0COOEHHOCTH PACCMOTPEHUS CYIaMU JIE,
BO3HMKAIOLINX U3 JJOTOBOPHBIX OTHOLIEHU TOCYIAPCTBA ................... 250

3.2.3. [IpoueccyanbHble 0COOEHHOCTH PACCMOTPEHUS CYIaMU eI,
MIpeayCMaTPUBAIOIINX CYOCUINAPHYIO OTBETCTBEHHOCTh TOCYyIapCTBa
10 00s13aTeTbCTBAM CO3MAHHBIX UM IOPUANICCKUX JIUII ....................... 262

SAKTIOUCHHEE .......ooovnneiiineeeieee e et e et e e e e e e e e e e e e eeateeeenaaeaees 266



